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1. EXECUTIVE SUMMARY 

1.1. The construction of basements, and the subsequent effect that large 

scale excavations inevitably have on immediate neighbours and the 
wider local community, has been a cause of great concern to our 

residents. The Council has worked hard to adopt a new policy on 
basement development addressing these concerns. The policy 

preparation and the process of examination by an Inspector took 
nearly two years and the Council faced strong opposition from the 

basement development industry. The policy was formally adopted by 
Full Council on 21 January 2015. However, it is currently the subject of 

a legal challenge.  

1.2. Basements within certain limits can be built (in the curtilage of houses) 
without the need for planning permission through the use of ‘permitted 

development’ (PD) rights. With the introduction of Policy CL7: 
Basements and its stringent planning requirements, there would be an 

incentive for some owners to construct basements using their 
permitted development rights rather than applying for planning 

permission. Such development would not be caught by any of the 
requirements of Policy CL7 which have been carefully designed to 

mitigate harmful construction and other impacts on residents and on 
the residential character of the Borough.  

1.3. Given the issues related to basement development, it is important that 
the Council brings all basement development within planning control. 

1.4. This report recommends that the Council makes a non-immediate 
Article 4 Direction1 to remove permitted development rights for 

basement extensions to dwelling houses. This will come into effect 

after a year and will be subject to a period of public consultation 
beforehand. 

2. RECOMMENDATIONS 

2.1. Cabinet is recommended to approve a Borough-wide non-immediate 

Article 4 Direction to remove permitted development rights for 
basement extensions to dwelling houses.  

  

                                            
1
 Article 4 Directions allow local planning authorities to withdraw specified permitted development rights 

across a defined area. 



 
 

3. REASONS FOR DECISION 

3.1. Basements within certain limits can be built (in the curtilage of houses) 

without the need for planning permission through the use of ‘permitted 
development’ (PD) rights. With the introduction of Planning Policy CL7: 

Basements and its stringent planning requirements, there would be an 
incentive for some owners to construct basements using their 

permitted development rights rather than applying for planning 
permission. Such development would not be caught by any of the 

requirements of Policy CL7 which have been carefully designed to 
mitigate harmful construction and other impacts on residents and on 

the residential character of the Borough. The risk of basements being 

built using PD rights is Borough-wide (see Appendix 2). 

3.2. The Council should therefore consider acting proactively to bring all 

basements under planning control by making an Article 4 Direction.  

4. BACKGROUND  

4.1. The Council’s proposed Policy CL7 on Basements was found sound 
(subject to modifications) by the Planning Inspector on 2 December 

2014. The policy was adopted by the Council at its meeting on 21 
January. Its adoption has now been challenged in the High Court. 

Criteria (a) and (b) of the policy restrict basement development to no 
more than 50% under the garden and a single storey in most cases. 

Exceptions can be made on large sites (which are provided for in the 
policy). 

4.2. However, at present the Council considers that basements constructed 
within certain limits below single dwellinghouses (not flats) can benefit 

from ‘permitted development’ (PD) rights. This means that planning 

permission is not required. Permitted development rights and how 
these compare with the new policy are explained in more detail in the 

following sections. 

4.3. This report firstly explains permitted development rights, followed by 

the options available to the Council to bring such developments within 
planning control.  

Purpose of the report 
 

4.4. The purpose of the report is to highlight the issues related to 
basements that can be constructed under permitted development 

rights. It sets out the options to tackle this issue and recommends the 
way forward to bring these developments under planning control. 

 



 
 

 
General Permitted Development Order (GPDO) 

 
4.5. “Permitted development (PD) rights are a national grant of planning 

permission which allow certain building works and changes of use to be 
carried out without having to make a planning application. Permitted 

development rights are subject to conditions and limitations to control 
impact and to protect local amenity.” (Planning Policy Guidance (PPG), 

ID: 13-016) 

4.6. Permitted development rights are set out in the Town and Country 

Planning (General Permitted Development) Order 1995, as amended. 

Part 1, Schedule 2, Class A of the GPDO sets out permitted 
development for “the enlargement, improvement or other alteration of 

a dwellinghouse.” A basement extension is considered to fall within 
this Class of the GPDO. 

4.7. The General Permitted Development Order (GPDO) sets out a number 
of limitations all of which would be too complicated to encapsulate in 

this report.  A simple summary is that basements built under PD in a 
conservation area would be confined to the building footprint and could 

only be constructed under the entire footprint if it has a back garden 
that is at least 7m or more. This is illustrated in figures 1 to 3 in 

Appendix 1 It should be noted that in addition to the normal 
restrictions, the GPDO is more restrictive for properties within 

conservation areas. A large proportion (73%) of the Royal Borough is 
within a conservation area and this is where most basement 

development takes place. 

4.8. The extent of the garden that can be utilised under permitted 
development rights is more restrictive than the policy (restricted to the 

footprint as opposed to a maximum of 50% under the garden 
assuming all other requirements are satisfied).  

4.9. However, even for a basement that is restricted to the footprint, the 
impacts of its construction on residential living conditions can be 

significant. The following section explains what the harmful impacts of 
such developments can be and why they should be brought under 

planning control. 

  



 
 

5. PROPOSAL AND ISSUES  

Potential Impacts/Risks - Basements Built Under Permitted 

Development 
 

5.1. The basements built under permitted development rights are exempt 
from all the requirements imposed by the new Policy CL7: Basements. 

These include submitting a draft Construction Traffic Management Plan 
(CTMP); a Construction Method Statement (CMS); proposals for the 

mitigation of noise, vibration and dust to keep these aspects to 
acceptable levels during construction; providing 1m of soil on top of 

the basement to enable drainage; planting and mitigate harmful visual 

effects; consideration of flood risks and preparing a flood risk 
assessment. 

5.2. Other regimes would have some control such as applicants having to 
apply for parking suspensions. Applicants would also need to employ a 

structural engineer and would need to get approval under Building 
Regulations (this may be through a private surveyor). Environmental 

Health would also still be able to deal with any complaints related to 
noise, vibration and dust.  

5.3. However, the controls offered by these other regimes are largely 
reactive and do not go far enough to protect the living conditions of 

neighbours. For example there would be no control over the routeing 
of vehicles. Parking suspensions too could not be withheld 

unreasonably. Residents would not be consulted on any aspect of the 
construction and would have no means of knowing about the potential 

disruption they may be facing for many months. Therefore the impact 

on residents could be significant with no real means of mitigating the 
harm. 

5.4. With the introduction of Policy CL7: Basements and its stringent 
planning requirements set out above, there would be an incentive for 

some owners to construct basements using their permitted 
development rights rather than applying for planning permission. This 

would enable them to get around any of the requirements of Policy 
CL7 which have been carefully designed to mitigate harmful 

construction and other impacts on residents and on the residential 
character of the Borough. 

5.5. There is also the risk that owners start using a two stepped approach. 
They build a PD basement and apply for planning permission just for 

the lightwells and external manifestations. This has already happened 
in a few cases. 



5.6. The GPDO is a fertile area for litigation attracting legal challenges 
particularly on the interpretation of Class A (which relates to basement 

extensions). It is quite possible that given the restrictions introduced 
by the policy, Class A of the GPDO would be forensically examined by 

objectors to the policy, including getting their own legal opinion. This 
would be done with a view to finding any loopholes in the GPDO which 

may provide a means to get around Policy CL7. They could potentially 
be looking at ways to dig permitted development basements beyond 

the requirements of our new policy. 

5.7. This would clearly run counter to much of the work that has been done 

to adopt Policy CL7.  

5.8. To remedy this situation the Council should consider acting proactively 

to bring all basements under planning control. The following sections 

provide further detail including the mechanisms available to do this. 

Where can PD basements be constructed? 

 
5.9. The Council has undertaken electronic mapping to establish individual 

properties with back gardens that are deeper than 7m (Appendix 2). 
Since this map has been produced on a borough-wide scale it has 

some limitations. It uses an area of 30 sq m as a proxy for gardens 
deeper than 7m. Therefore there could be a margin of error for the 

smaller gardens (30 – 45 sq m). These can be distinguished on the 
map. With or without these smaller gardens the numbers of individual 

properties with gardens larger than 7 m seem to be quite high and 
spread across the Borough.  

5.10. The map identifies listed buildings. No basements (or other 
development) can be built within the curtilage of listed buildings 

without Listed Building Consent.  

5.11. The map shows that under permitted development rights, it would be 
possible to construct basements under a large number of residential 

properties across the Borough. 

Certificate of Lawful Use or Development 

 
5.12. Prospective developers can apply for a Certificate of Lawful Use or 

Development to ask the Council whether a particular development is 
lawful – such as whether a development can be carried out using PD 

rights. It is not necessary to obtain a certificate in order to undertake 
permitted development, but many owners do so because of the formal 

confirmation that the certificate provides. 

5.13. Table 1 below presents the applications for Certificate of Lawful Use or 

Development in relation to the construction of a new basement storey 
submitted to the Council in the last five years. There is a year on year 



increase in the number of applications submitted and granted with a 
peak in the applications in 2013. There is a sudden dip in 2014. This is 

because the Council changed its interpretation of the GPDO so that the 
overall effect of the ‘enlargement’ being ‘more than a single storey’ is 

considered rather than the fact that the proposal for a new basement 
floor is itself a ‘single storey’. This is explained in Figures 1 to 3. This 

interpretation has led to the more onerous limitations set out in the 
GPDO as explained in paragraphs 4.7 to 4.11. 

5.14. It is considered that the number of certificate applications is likely to 
increase once the new Policy CL7: Basements starts to take effect. 

This is explained above in paragraphs 5.1 to 5.8. 

Table 1: Certificate of Lawful Use or Development 2010 - 2014 

  2010 2011 2012 2013 2014 

Total Number of 
applications 

submitted 

45 56 80 129 39 

Granted 29 39 54 58 12 

Refused 10 10 10 46 11 

Withdrawn 5 7 16 25 10 

 

6. OPTIONS AND ANALYSIS  

Options available to the Council 
 

6.1. Having examined the issue and its potential scale, it is considered that 
the Council should bring all basements under planning control. This 

should be done as soon as possible to enable a proactive stance before 

the numbers of permitted development basements start to increase. 
The Council can do so through the introduction of an Article 4 

Direction. Further details are provided in the sections below. 

What is an Article 4 Direction 

 
6.2. “An Article 4 Direction is a direction under Article 4 of the General 

Permitted Development Order which enables the Secretary of State or 
the local planning authority to withdraw specified permitted 

development rights across a defined area”(PPG, ID: 13 – 036). 

Justification for an Article 4 Direction 

 
6.3. For all Article 4 Directions the legal requirement is that the local 

planning authority is “satisfied that it is expedient2 that development 
should not be carried out unless permission is granted.” The recent 

                                            
2
 Para (1) of Article 4 of the GPDO 1995 (as amended) 



examination into the policy and supporting evidence demonstrate that 
this requirement would be satisfied. 

6.4. The Planning Inspector for the basements policy considered the need 
for a planning policy on basements in detail. With regard to the 

evidence and consultation responses submitted by the Council he 
comments in para 34 of his report that, “I accept that the above 

factors mean that basement developments in the Borough can be 
afforded more easily and can have a greater adverse impact than 

elsewhere in most parts of England and Wales. I am satisfied that the 
Council has identified deep concerns amongst its local residents about 

alleged adverse impacts on living conditions from noise, vibration, dirt, 
and dust from construction and from associated traffic, in addition to 

concerns about impacts on drainage, on appearance and landscape, on 

structural stability, and on historic buildings”. 

6.5. Not making an Article 4 Direction would mean that basements built 

under permitted development rights would be exempt from all the 
planning requirements imposed by planning policy as explained earlier. 

Article 4 Direction - Borough-wide 
 

6.6. The Government has recently not been supportive of other Councils 
introducing borough-wide Article 4 Directions to stop permitted 

development rights for office to residential change of use. However, it 
is possible to do so if there are compelling reasons. The PPG states 

(ID: 13-038) “The use of Article 4 Directions to remove national 
permitted development rights should be limited to situations where 

this is necessary to protect local amenity or the wellbeing of the area. 
The potential harm that the direction is intended to address should be 

clearly identified. There should be a particularly strong justification for 

the withdrawal of permitted development rights relating to: a wide 
area (eg those covering the entire area of a local planning authority, 

National Park or Area of Outstanding National Beauty)” 

6.7. Appendix 2 shows that the properties where it may be possible to 

construct basements using permitted development are spread across 
the Borough. The justifications to stop such developments to protect 

local amenity or well-being of the Borough are robust and well 
rehearsed at the recent examination. It is unlikely that the Secretary 

of State will intervene in the introduction of an Article 4 Direction to 
control PD basements by the Council. This is because it is not a 

strategic issue with wider national implications.  

6.8. Therefore it is considered that if the Council is to proceed with making 

an Article 4 Direction, it should be Borough-wide. 

 

 



Immediate/Non-immediate Article 4 Direction 
 

Immediate Article 4 Direction 
 

6.9. It is possible to introduce a direction which takes ‘immediate’ effect in 
withdrawing permitted development rights. Article 6 (1) (a)  of the 

GPDO states that this can be done where “.... the authority consider 
that the development to which the direction relates would be 

prejudicial to the proper planning of their area or constitute a threat to 
the amenities of their area;”. 

6.10. “An immediate direction can withdraw permitted development rights 
straight away; however they must be confirmed by the local planning 

authority within 6 months of coming into effect to remain in force. 

Confirmation occurs after the local planning authority has carried out a 
local consultation” (PPG ID: 13-044). 

6.11. However, introducing an immediate Article 4 Direction opens the 
Council to being liable for paying compensation. Such compensation is 

payable in both scenarios where permission is granted or refused for a 
development which prior to the Article 4 Direction was permitted 

development. Appendix 3 sets out the relevant sections of the Town 
and Country Planning Act (s107, 108 and 109) which set out the 

provision for compensation. 

6.12. Where permission is granted, the Council may be liable for  the 

following – 

6.13. The cost of the planning application fees in that no fees are payable for 

a planning application if the application relates solely to the 
development which falls with the permitted development rights as 

defined in Class A of Schedule 2, Part 1 of the GPDO (Reg 5 (1) (a) 

TCPA (Fees for Applications) (England) Regulations 2012). This is not a 
significant factor as most people would apply for what they wish to 

build rather than restricting their proposed development to what was 
formerly permitted development as the savings associated (around 

£170 per application) are minimal. 

6.14. Costs of any expenses in preparing the planning application would 

have to be paid – consultant fees, drawings, CTMP, CMS and any other 
planning requirements such as a flood risk assessment (Appendix 3, 

TCPA 1990, s107 (2)) – it is possible that much of this work may be 
needed even for a PD basement and therefore that the Council would 

not be liable for all of those costs. Even so the additional cost of 
putting together all the documents required for a planning submission 

was estimated to be in the range of £23,000 to £32,000 (based on 
consultant advice in February 2014).  



6.15. Costs of complying with any additional conditions imposed by the 
planning permission would have to be paid, for example – the cost of 

retaining a structural engineer throughout implementation to supervise 
works (Appendix 3, TCPA 1990, s108 (1) (b)). 

6.16. The Council would be liable to pay the above costs in relation to a 
proposal which would otherwise fall within permitted development 

rights. Clearly in every case the extent and costs of making a planning 
application and comply with further requirements may be subject to 

dispute. 

6.17. Where permission is refused (and the refusal is upheld on appeal) 

the Council may potentially be liable for – 

6.18. The costs of applying for planning permission as set out above, and; 

6.19. Any loss or damage directly attributable to the removal of the 

permitted development rights which includes any loss in value of the 
property. In any case any loss of the right to construct a basement is 

likely to result in some loss of value but as mentioned in paragraph 17 
it is likely that applicants and those in the business of building 

basements would be looking very closely at any loopholes that the 
GPDO may provide to increase the extent of development which could 

be built under permitted development rights in any particular case. 
This could include looking at ways of building PD basements beyond 

the requirements of the policy. If such a loophole was identified and 
the policy proved more restrictive than the GPDO, the Council would 

be liable to compensation claims for related loss of value. 

6.20. Whilst this loss of value is as yet unquantified, given the extremely 

high land and property values in the Borough any such cost would be 
significant. 

6.21. The Council would be at risk of compensation for only one year from 

the date of making an immediate borough-wide Article 4 Direction. 
However, this could result in substantial claims for compensation to 

pay for the studies required to support a planning application, and 
further compensation claims in the event that planning permission was 

refused. 

6.22. Given the above risks, an immediate Article 4 Direction is not 

recommended. 

  



 
 

Non-immediate Article 4 Direction 
 

6.23. A non-immediate Article 4 Direction which can absolve the Council 
from paying compensation is one where the direction is made, but is 

not confirmed until at least 12 months later (see Appendix 3, TCPA 
1990 s108 (3B) (a) and (3C)).  

6.24. In this case the only additional cost to the Council could be that 
applicants continue to be exempt from paying the planning application 

fees. However, this applies only if their application is limited to the 
extent that can be built under permitted development rights. It is 

considered unlikely that applicants will deliberately submit such 

applications simply to avoid planning application fees. The application 
fee is around £170 and is a very small charge compared to the overall 

costs involved in basement construction. It is logical to assume that 
those taking all the steps involved in making a planning application 

would want to apply for the full extent they can build (such as beyond 
the footprint of the dwelling) and include lightwells. Therefore in most 

cases a planning application fee will be payable. 

6.25. In the one year before the Article 4 Direction is confirmed it is possible 

that there will be an increase in the numbers of basements built 
through permitted development. However, given the substantial 

compensation that could otherwise be payable, this is considered to be 
the best option available to the Council. 

6.26. The making of a non immediate Article 4 Direction is a two staged 
process. 

Stage one:  Making the non-immediate Article 4 Direction 

 
6.27. The Cabinet authorises making of the Article 4. 

Local notification procedure 
 

6.28. The Council will need to give notice of the direction by site notices and 
press notice for not less than six weeks. The GDPO (as amended 2013) 

5(1) requires notice to be served on every owner/occupier within the 
land. However, it states that the local planning authority need not 

serve individual notices if “the number of owners within the area to 
which the direction relates make individual service impracticable.” For 

a Borough-wide Article 4 direction this would be the case. The Council 
will follow the procedure set out in Article 5 of the GPDO which 

includes notifying the Secretary of State. 

6.29. A period of at least 21 days should be specified on the notice for 

representations to be made.  



Stage two: Confirming the Article 4 Direction 
 

6.30. The Council would need to wait a year from the date of local 
notification to avoid payment of compensation and then confirm the 

non-immediate Article 4 Direction (see Appendix 3, TCPA 1990 s108 
(3B) (a) and (3C)). Once the Council has considered all the 

representations received during consultation, the Article 4 Direction 
could be confirmed. This would be done through a key decision of the 

Cabinet Member or further report to Cabinet. Clearly the lead-in time 
for any such decision making should be planned into the actual date of 

confirming the Article 4 Direction. 

6.31. The Council will also have to notify the Secretary of State soon after 

confirming the Article 4 Direction. The Secretary of State does not 

have to approve Article 4 Directions, and “will only intervene when 
there are clear reasons for doing so” (PPG ID: 13-050). For the 

reasons stated in paragraph 6.7 above the Secretary of State is 
unlikely to intervene. 

 
Recommendation 

 
6.32. From the two options presented, it is recommended that a non-

immediate Article 4 Direction is made in relation to basement 
extensions. This will come into effect after a year and will be subject to 

a period of public consultation beforehand. 

6.33. Introducing an immediate Article 4 Direction opens the Council to 

paying compensation costs which would be substantial even for a 
single case.  

6.34. Therefore making a non-immediate Article 4 Direction would enable 

the Council to be proactive with the least amount of risk.  

7. CONSULTATION 

7.1. As this is an urgent key decision due to the need to make progress 
with regard to an Article 4 designation, there has not been time to 

consult the Public Realm Scrutiny Committee in advance.  The report 
has been circulated to them, and any comments made by them will be 

submitted to Cabinet and taken into consideration at the meeting.   

8. EQUALITY IMPLICATIONS 

8.1. An EqIA of Policy CL7 and Draft Basements SPD has been undertaken. 
Bringing all basement extensions to dwellinghouses under planning 

control is likely to result in the similar equality implications. The EqIA 
of Policy CL7 Basements and the Draft Basements SPD shows that 



they have either a neutral or positive impact on a range of equality 
issues.   

9. LEGAL IMPLICATIONS 

9.1. The legal implications are explained in the report as are the processes 

to be followed to make and advertise the Article 4 Direction. The 
Article 4 Direction will be drafted by the Legal Services Team. [Legal 

implications verified by Le Verne Parker Chief Solicitor and Head of 
Regeneration Law 020 7361 2180] 

10. FINANCIAL AND RESOURCES IMPLICATIONS 

10.1. As set out in paragraph 6.24 above, making the recommended non-

immediate Article 4 Directions could have an additional cost to the 
Council in that applicants continue to be exempt from paying the 

planning application fees. However, this applies only if their application 

is limited to the extent that can be built under permitted development 
rights. It is considered unlikely that applicants will deliberately submit 

such applications simply to avoid planning application fees. The 
application fee is around £170 and is a very small charge compared to 

the overall costs involved in basement construction. It is logical to 
assume that those taking all the steps involved in making a planning 

application would want to apply for the full extent they can build (such 
as beyond the footprint of the dwelling) and include lightwells. 

Therefore in most cases a planning application fee will be payable.  

10.2. Nevertheless there could be a proportion that is not liable to paying 

the planning application fee. The extent to which this is likely to 
happen is unknown but the risk seems small at present.  

10.3. Group Finance have been consulted and confirm that the financial 
implications have been explained in the report. The non-immediate 

Article 4 direction proposal is considered the logical choice. [Financial 

implications verified by Andrew Smart, Group Finance, 020 7361 
3107] 

11. IMPACT ON THE ENVIRONMENT 

11.1. The new basements Policy CL7, is based on extensive evidence base 

which indicates that the construction of new basements has an impact 
on the quality of life, traffic management and the living conditions of 

nearby residents and is a material planning consideration. All the 
considerations that apply to carefully managing those basements that 

require planning permission also apply to those that can be built using 
permitted development rights. 

 



11.2. It is considered that bringing all basements under planning control and 
applying planning policies which mitigate their harmful impacts will be 

beneficial to the Borough’s environment.  

 

12. SUSTAINABILITY 

12.1. Policy CL7 was carefully formulated to strike the right balance between 

the three strands of sustainable development – environmental, social 
and economic. A Sustainability Appraisal of Policy CL7 was undertaken 

as part of the process and was found to be compatible with most of 
the environmental and social sustainability objectives.  

12.2. The Article 4 will not prevent basement development but will make 
sure that the impacts of such developments are properly assessed in 

accordance with policy CL7 and that controls are imposed to mitigate 

their harmful impacts. 

 

Jonathan Bore  
Executive Director, Planning and Borough Development 

 

 

Local Government Act 1972 (as amended) – Background papers used 
in the preparation of this report 

[Note: Please list only those that are not already in the public domain, i.e. 
you do not need to include Government publications, previous public reports 

etc.] 

Contact officer(s): Preeti Gulati Tyagi, Senior Planning Officer, Royal 

Borough of Kensington and Chelsea, email – Preeti.gulatityagi@rbkc.gov.uk 
/telephone – 0207 341 5784.  
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Appendix 1: Figures illustrating PD rights in gardens of various sizes 
 

 
 

 

 

 

 

 

 

 

Figure 1: Back garden that is more than 7m – Basement possible under 

PD rights but restricted to the footprint 

 

 

 

 

 

 

Figure 2: Mews with small or no garden – A basement would generally 

not be feasible under PD rights as the enlarged part would be within 7m 

of the rear boundary wall. 

 

 

 

 

 

 

Figure 3: Rear garden is less than 7m – Basement under PD may still 

be possible but not under the entire footprint of the building  
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Appendix 2 
 

 
 

 
 

 
 

 
 

 
 

 

  

Map showing properties with large gardens 



Appendix 3: Relevant sections on compensation from the Town and 
Country Planning Act (1990) 

 
 

 
 

 



 

 

 



 

 

 
 

 
 

 


